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BOOK SUMMARY

This book presents the findings of the UN Women funded research entitled
“Ethnic Women’s Access to Justice: Cases of Malay Muslim Women and Hmong
Women in Thailand” through the Regional Program on Improving Women’s Human
Rights in Southeast Asia (CEDAW SEAP). The research was carried out by a researcher
working under the Gender Equality Sub-Committee of the Law Reform Commission
of Thailand (LRCT). The research was conducted in two ethnic communities including
Hmong and Malay Muslim in order to explore ethnic women’s access to justice in the
plural legal system. Both Hmong and Malay-Muslim communities have been chosen
because of their strong patriarchal culture emphasizing a customary justice mechanism
and procedure to resolve personal disputes relating to marriage, divorce, wife abuse

and sexual violence.

The research was carried out between May 2013 and March 2015 in two
locations including Chiang Mai and Pattani. These provinces include a number
of Hmong and Malay-Muslim villages respectively. The primary objectives of the
research were a) to map out mechanisms and practices of the customary justice
systems which exist in Malay-Muslim and Hmong communities; b) to examine how
Malay-Muslim and Hmong women perceive injustice and seek justice in relation
to violence against women including cultural violence, domestic violence, sexual
abuse, forced marriage, divorce and inheritance; ¢) to analyze the relationship
between state and non-state justice systems with respect to violence for women;

and d) to identify barriers and key enablers of women’s access to justice.

The CO-FPAR process was used for research in the study areas. Data collection
methods included desk review, focus group discussions, formal and informal
in-depth interviews with key informants, and participant observation in workshops.
The CO-FPAR method helps to ensure that women who are involved in the process
can articulate their experiences and concerns about their ability to access justice

It also empowers women to take action to better their access to justice. The CO-FPAR
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approach also helps to generate extensive data for analysis, so that the research
can make a contribution to the development and implementation of legislation,
as well as serving as a reference for the State, justice actors, Hmong communities

and Malay-Muslim communities to rework their justice services to meet women’s needs.

This research found that Malay-Muslim and Hmong women are unlikely
to experience access to justice through the state justice systems. A modern/state
justice system to larger extent is out of reach for Hmnong and Malay Muslim women
due to several barriers. These barriers include high cost, bureaucratic procedures,
time consuming tasks, an absence of legal representatives to guide the women
through the procedures, an unfamiliar environment, and language barriers. A majority
of women who are victims of violence against women therefore seek justice for

themselves from the customary justice system available in their communities.

The research illustrates that the customary justice systems are associated
closely with social norms, customs and religious faith. This association creates a
cultural restriction that usually compels women to use the customary justice
system. The research showed that even though the ethnic women of the study
are relatively free to choose between the modern justice system and the
customary justice system, when they seek justice their primary choice tends to be
the traditional justice system. The research also found that the customary justice
system that is made available to ethnic women involves different levels including

village mediations and the state court.

In the Malay Muslim community, the Islamic traditional justice system
has been incorporated into the state justice system at the provincial level
creating a hybrid form of the court which a Shari’ah judge called Dato’Yuttitham
is incorporated into a state judge panel. This Islamic hybrid court has a limit to
its jurisdiction. It is granted authority to operate only in four southernmost
provinces, namely Yala, Narathiwat, Pattani and Satun. The hybrid court also is only
allowed to handle family disputes including disputes over property, child custody

rights when couples divorce and inheritances. Moreover, there is a state law that
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grants jurisdiction to religious organizations including the Village Mosque
Committees and the Provincial Islamic Committees to mediate grievances

concerning marriage dissolution and inheritance of the Malay-Muslim people.

Unlike the Malay-Muslin case, the Hmong traditional justice mechanism
is not officially recognized by the state. In the Hmong villages, a customary
justice system continues to serve the Hmong villagers. The village’s senior/elder
council makes a final decision about the disputes brought to the Council.
Disputes relating to marriage, domestic violence, and divorce are regularly
mediated by this council. The research has also found that the customary justice
systems in these two ethnic communities often handled criminal cases related
to wife abuse and sexual abuse of women and girls. Although the customary justice
is not always in line with the general principles of the Rule of Law, the state
authorities are likely to tolerate it because this is a way to give ethnic groups
freedom to continue their own cultural traditions. This research points out that
this argument is problematic because it helps to sustain the violation of women’s

human rights.

This research also discovers that in both Malay-Muslim and Hmong cases,
the traditional justice systems remain male dominated and are prone to gender
biases and gender blinds. Furthermore, their final rulings given to women who have
suffered domestic violence or sexual abuse have weak enforcement. The research
also found out that despite their shortcomings, traditional justice systems are

the only resort of Hmong and Malay Muslim women.

In order to improve ethnic women’s access to justice in the contexts of
violence against women including domestic violence, sexual abuse, marriage
dissolution, rights to marital property, and rights to government compensation
due to ongoing violence in the Deep South, this research group recommends
that decision-makers and key stakeholders work together to create justice models

responding to ethnic women’s concerns and needs.
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Raise awareness among ethnic women of their rights to seek justice and

legal remedies from the state justice systems;

Information regarding the formal justice systems and processes should

be available and accessible for women in their own languages;

A legal consultation unit and lawyers should be made available at the
sub-district level free of charge to guide women through the state justice

system and procedures;

Representation of women in the customary justice system in both
formalized and not formalized ways is necessary to make vulnerable
women feel safe and confident in sharing their personal problems and
in seeking solutions. Representation of women in the system will allow
judiciary panels or mediation panels to better respond to women’s

needs for justice;

Raise awareness among male community leaders, male religious leaders
and the officials of the formal justice system of women’s rights and
gender equality. This is needed to prevent biased attitudes, to make
them aware of stereotypes used against women when they handle cases,

and other gender related matters.

Prohibit the traditional justice system from handling cases related to
domestic violence and sexual abuse in order to prevent inappropriate
resolutions that may violate women’s human rights. Measures to
prevent violations of the prohibitions against domestic violence and sexual

abuse should be formulated and strongly enforced;

Develop clear and consistent criteria for cases to be resolved with
mediation. The use of a mediation approach in the customary justice
system, especially in cases related to marriage dissolution, should not

override women’s human rights;
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10.

11.

12.

13.

14.

There should be more women appointed as officials in the State formal
justice system, such as in the police (especially more female
investigators of cases of violence), among prosecutors, judges, lawyers
representing victims/survivors, health providers (those who provide
psychological counseling and medical assistance), and other services

(shelters);

Provide financial support to local NGOs in order for them to provide

legal consultation to women;

Support ethnic women who are survivors of domestic violence, sexual
abuse, a difficult marriage or other types of violence to gain access

to local NGOs providing legal consultation and social support;

The State should recognize the customary marriages of ethnic
populations as official marriages in order for women to claim their rights
in the event of domestic violence and property disputes following the

termination of a marriage;

The State should support efforts to standardize interpretation of
the Shari’ah rules and its procedural code and give opportunities for

Muslim women to voice their concerns about the interpretation;

Providing culturally sensitive and appropriate services at OSCC and at
other centers for ethnic women who are survivors of domestic or sexual

violence;

Amend the related law to allow civil cases going through the hybrid
Shari’ah Court founded in the four southernmost provinces to have
the right to appeal the case if there is strong evidence against the

decision of the hybrid court.
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5) LLNuﬂﬁﬁ'ﬁmiﬂﬂﬁ.d (the Beijing Platform for Action)
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